Submitted by Commissioner Nathan A. Skop

In all docketed proceedings in which a hearing has been

held, commission staff shall not initiate, engage in, nor

consider ex parte communications during the time between the end

of the hearing, when the record is closed, and the filing of the

commission staff recommendation. This subsection does not apply

to commission staff who are required to initiate, or respond to,

written communications for the purpose of scheduling or

completing discovery. All written communications falling within

this exemption for commission staff shall be filed with the

commission clerk, placed in the docket, and posted to the

commission website within 72 hours from the time that the

written communication was sent or received by the commission.
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Pablie Counsel
February 5, 2010
Samantha Cibula
Florida Public Service Commission
2540 Shumard Osk Boulevard

Taliahassee, Florida 32399-0850
Dear Samantha.

Attached is a revised version of the Public Counsel’s Alternative Suggestions for amendments to
Rule 25-22.033 for your consideration. I apologize but the version that was sent yesterday did
not include page numbers and language in sections (6) and (7) omitted references to sections
120.54 and 120.565 as well as the inclusion of “interested persons” in the same sections. These
additions are necessary to make the sections consistent with sections (2) and (3). Please
substitute the attached rules proposal language for what was submitted on February 4, 2010,
along with this explanation.

I apologize for the inconvenience. Please call with any questions.

Sincerely,

Charles J. Rehwinkel
Associate Public Counsel

Enclosure
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February 4, 2010

OSTFICE OF PUBLIC COUNSEL ALTERNATIVE SUGGESTIONS

25-22.033 Commission Employee Communications with Communieations Bobveen-GCommission
Employees-and Parties and [nterested Persons.

(1)The Commission recognizes that Commission employees must exchange information with
parties and other persons who have an interest in Commission proceedings. However, the
Commission also recognizes that all parties and interested persons to docketed adjudieatery
proceedings need to be notified and given an opportunity to participate in certain communications.
The intent of this rule is not to prevent or hinder in any way the exchange of information, but to
provide all parties and interested persons to docketed adjudieatery proceedings notification of and
the opportunity to participate in certain communications.

(2)BThis rule shall govern eemymunieastions—between Commission employees’
communications with end parties and jnterested persons to docketed proceedings before the
Commission. This rule shall not apply fo 4+ emergency operation center activities, proceedings-tnder
Sections—120.54—120.-565;procecdings under Section 367.0814, E.S. Flerida—Statutes, prepesed

non-rate—case—tarifls, or workshops (other than rulemaking workshops), internal affairs meetings
.except for communications related to. but outside of. internal affairs meetings, Adse—exempted-are

docketed and undocketed audits, field telephene service evaluations, informal ¢onsumer complaints,

and clectric and gas safety inspections, and cases pending in the court system. Nothing in this rule is
intended to modify or supersede the procedural requirements for formal discovery under Rules 1.280
through 1.390. the e Florida Rules of Civil

Procedure, or-6
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For | this rule foliowi jtions shail

eedin order of Commission as an Official P of Record and includes employees.

ns_actin,

designated in the

" ose individuals o ities Li in the d le of the

" d on

ing and persons, other than those persons

specified in §.350.042 (2), F.S8.. who have, or could reasonably be presumed to have, an_interest in the
outcome of the proceeding in either their individual or representative capacity.

() “Ex parte Communication” means any communication that, if written, is not served po_all

(4)X2)Written Communications - -Netiee-ef-any [x parte written communications are prohibited.
Woritten communicationss between Commission employees and parties or_interested persons shall be
transmitted to all other parties at the same time as the written communication is wransmitted ~whetherby
U-S-Mail-orotherreans. Transmittal of the communications to all required persons and parties shall be
in the same form, by the same means and simultaneous with transmittal 1o the recipient, whether by U.S.
Mail or other means.
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ies and intere I be posted on the Commission’s web site, www.floridapsc.com, a

reasonable time prior to the meeting or elephone call. Meetings or catls thal circumvent. or which are

communicates with a party or interested person_in such i tside of a poti meeting or

nference call ommission employee shajl rize in writing the ommunication and file
the summary in the docket file within 7 3 _days of the date of the commupication. If the communication
gccurs less than 3— 3 days before a hearing or_ decision makin int i e _proceeding, the
communication or the summary, if the communication is oral, shall be placed in the docker file within a

provide a cure for an otherwise unlawful or prohibited communication,
TIN ission emplovee | co a 1 interested person r_interested
on_shall contact a Commission emplovee on an r at issue in a Sections 120.54 . 120,565,

120.569 or 120.57, F.S., proceeding during the period of time between the conclusion of the hearing in

in nsumer complaj

(8} Response to Communications - Any party to a proceeding may prepare a written response

to any communication between a Commission employee and another party or interested person. Netee-of
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any-such Written responses shall be transmitted to all parties at the same time as the written response,

whether by U.S. Mail or other means.
CODING: Words underlined are additions; words in struck through type are deletions from existing law.

(9)5)Prohibited Communications - No Commission employee shall directly or indirectly relay to
a Commissioner any communication from a party or an interested person which would otherwise be a
prohibited ex parte communication under Section 350.042, F.S. FHerida-Statutes. Nothing in this
subsection shall preclude non-testifying advisory staff members from discussing the merits of a pending
case with 8 Commissioner, provided the communication is not otherwise prohibited by law. However, a
staff member who testifies in a case or who b ted in a prosecutorial in a license revocation or

- penalties shall not discuss the

merits of that case with any Commissioner during the pendency of that case.
Specific Authority 350.01 (7),350,127(2) FS.
Law Implemented 120.569, 126.57,350.042 FS.

History-New 3-24-93, Amended

CODING: Words underlined are additions; words in struck through type are deletions from existing law.
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